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Response
to the Draft Community Framework for State Aid for Research and Development and Innovation

(English version dated 8th September 2006)
General

The revised draft represents a significant advance on the earlier document (dated 20th April 2006) in its understanding of the realities of applied research and development. We generally welcome the improvements that have been made. 
We regret nevertheless that it has not been possible to provide a clear and simple privileged status for public-interest research organisations, equivalent to the original practice under the current Framework.

There remain in the revised draft several weaknesses, ambiguities and inconsistencies to which we should like to draw attention. 

2.2 (d) Definition of “Public Research Organisations”. 
Whereas the previous draft referred to “not-for-profit research organisations” the present draft refers to “public research organisations”. We presume that the intended meaning of public here is “working in a public interest” (and not “publicly owned” or “publicly funded” or “established under public law”). We cannot help feeling that it is unwise to re-introduce the word “public”, which unless clearly qualified is likely to cause confusion. The risk of confusion is possibly greater in non-Anglo-Saxon countries, and in the corresponding language versions of the official text, for the term “public” can have nationally varying connotations in law and public administration. We would advise against using the term. “Not-for-profit research organisation” appears to us sufficiently precise and is likely to be less confusing.

3.1.1 Public funding of non-economic activities

We presume that the insertion of the word “therefore” in the third ident is intended to signal that where costs can be properly allocated to the different activities (economic and non-economic), then no cross-subsidisation will be deemed to exist.

We welcome the final paragraph, which appears to introduce two highly valuable and important clarifications as compared with the earlier draft.

The provision that “Member States must assess this on a case-by-case basis” would appear to establish the principle that it is the primary duty of Member States to examine potential cases of state aid and to judge on conformity with the Framework. References to Brussels would be made only in cases where the Member State was genuinely uncertain of the decision to be taken. We believe that a case-by-case evaluation by the Member States provides the best guarantee that all of the facts relevant to a case will be known and will be considered in context.

The statement “The Commission nevertheless believes …” is also to be welcomed as a clear benchmark for the Member States that the presumption shall be that no State Aid is present. We would suggest, however, that the phrasing be tightened and made consistent with the definition contained in 2.2 (d), as follows:

“The Commission nevertheless believes that the primary activities of [public] research organisations, notably the conduct of fundamental research, industrial research and experimental development, and the dissemination of results, are of a non-economic character”.

3.1.2 Public funding of economic activities

The term “occasionally” in the second line is likely to cause confusion, for it could be interpreted as implying that economic activities are an abnormality which, however, can be tolerated in exceptional or minority circumstances. The reality is that the volume of economic activities conducted by [public] research organisations does vary. We would suggest that “occasionally” can be deleted without any loss of meaning.

3.2.1 Research on behalf of undertakings

Two conditions are set for establishing whether or not State Aid is present, namely:

“(1) the public research organisation provides its services at market price or,

(2) if there is no market price, the public research organisation provides its services at a price which reflects its full costs plus a reasonable margin.” 

The notion of reasonable margin is not unproblematic because it invites a judgement of what is reasonable (cost plus 5%, plus 10%, plus 15%?). Moreover, in high-risk research projects the ex ante estimation of full costs can be genuinely problematic. We would much prefer as benchmark the principle which is wisely recalled in footnote 26, namely that “the [public] research organisation as seller negotiates in order to obtain the maximum benefit at the moment when the contract is concluded”.

- END -
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