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For a Block Exemption 

For Public Mission Research

From the Community Framework for State Aid For R&D

Background

	Article 87 of the EC Treaty (ex Article 92)
Save as otherwise provided in this Treaty, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, insofar as it affects trade between Member States, be incompatible with the common market. 
……….

 The following may be considered to be compatible with the common market: 

……….
 (c) aid to facilitate the development of certain economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent contrary to the common interest; 

……….



The EC Treaty prohibits as a matter of principle any public aid that distorts or threatens to distort competition among enterprises (cf. Article 87, reproduced in part above). This prohibition is central to the notion of a European common market, in which like economic players shall compete on equal terms.

Several exceptions and exemptions to this blanket prohibition of state aid are, however, provided for, for example on the basis of Article 87c (see above). Among them is the possibility of public assistance for research and development (R&D) work undertaken by or for enterprises. Such aid may be granted, subject to a body of rules that regulate the nature and value of permissible R&D assistance: The Community Framework for State Aid for Research and Development (hereafter, the Framework). 

Of particular concern here is Article 2.4 of the Framework, which states: Public financing of R&D activities by public non-profit-making higher-education or research establishments is normally not covered by Article 92(1) of the EC Treaty. Until recently the European Commission (DG Competition) applied this provision quite broadly. It covered not only public research institutions strictu sensu (e.g. state universities, national laboratories) but also other research organisations - e.g. charities, foundations, non-profit organisations constituted under private law - serving a public interest.   

Latterly, DG Competition has begun to adopt a more restrictive interpretation of the public non-profit-making criterion. It now argues that the criterion and the related exemption may, in principle, apply only when it can be safely concluded that the organisation receiving the aid does not engage in any economic activity (commerce criterion). 

The change in the Commission’s attitude appears to be founded on a perception that the predominant character of many research organisations which previously had been equated with public non-profit-making organisations has changed in recent years. In the Commission’s view, the commercial activities of these organisations have latterly assumed a greater relative importance such that the organisations must now be considered to be enterprises. As enterprises, Article 87 of the EC Treaty precludes them from receiving public R&D assistance other than subsidies awarded under R&D schemes previously approved by the European Commission or in the form of individual assistance subject to Commission approval. In each case, the assistance would be subject to the maximum aid intensities provided for in the State Aid Framework and could not be paid until Commission approval had been given. 

What are the Commission’s essential competition-policy concerns that underlie its changed attitude towards public non-profit-making organisations? They are principally two. The first is that a public subsidy given to a research organisation might be employed in such a way as to distort competition horizontally when that research organisation competes with other research organisations for customers. This could happen because, for example, a subsidy given to support a research organisation’s long-term strategic research programme might be diverted to subsidise instead the price that it asked of a customer for a service. It could also happen because a technology developed by the research organisation from subsidised research could be offered more cheaply, as a result of the subsidy, than equivalent technology offered by another, unsubsidised research organisation to the same customer.

The second concern is that a subsidy to a research organisation might distort competition vertically, by giving an advantage to one or some client companies of the research organisation. This could happen because, for example, the research organisation gave a preferential price to certain customers, e.g. long-standing regular customers, or gave certain customers earlier or otherwise privileged access to research results.

The Threat to Europe’s Public R&D Infrastructure

The Commission’s changed interpretation of the public non-profit-making criterion threatens an essential element in European governments’ efforts to promote R&D and economic competitiveness.

Governments support R&D by and for firms not only directly, through subsidies paid to firms themselves, but also indirectly by supporting a broad infrastructure of R&D and technology support organisations. (Public) universities do pure and applied science and produce high-value human capital. National laboratories undertake critical research and surveillance in the public interest. Many research and technology organisations (RTOs) receive government funding in order for them to undertake strategic research and develop competence and facilities as the basis for supporting enterprises with applied research and development work. Foundations, charities, sectoral technical centres, research and trade associations, and a plethora of other bodies add to this rich infrastructure. All are supported by government to a greater or lesser extent with the objective of stimulating and supporting increased R&D in enterprises and, as a result, economic competitiveness. The core rationale for this supply-side approach to R&D policy is that firms often do not have the scientific or technical capacity to undertake a particular piece of R&D and/or they cannot alone assume the high risk of R&D investment failure.

The Commission’s recent restrictive interpretation of the public non-profit-making criterion challenges this supply-side approach. A particular danger is that public funding given to the many research organisations which are constituted under private law and/or which have some commercial income is at risk of being declared incompatible with Article 87, because those organisations are now considered to be enterprises. In the new Commission interpretation, it would seem that even the public funding of (public) universities could be challenged as a consequence of their commercial R&D activities. The threat is real
. 

The new, restrictive interpretation of the public non-profit-making criterion is out of tune with reality and, in our view, contradicts even the self-proclaimed purpose of the State Aid Framework itself. 

	 “One aim of competition policy is to improve the international competitiveness of Community industry and thereby contribute to the achievement of the objectives set out in Article 130 (1) of the EC Treaty. The competition rules must therefore be applied constructively to encourage cooperation which helps new technology to be developed and disseminated in the Member States, while observing the rules on intellectual property rights. In the control of State aid, regard must be paid to the need for resources to be made available to those sectors which will contribute to improving the competitiveness of Community industry.” 

§1.8  Community Framework for State Aid for R&D


When, as part of their public mission, universities, public laboratories, RTOs and like research organisations contract commercially with industry, such contracting is a form of public-private partnership whereby public resources (money, competence, facilities) support private investment by industry. Moreover, governments increasingly insist that research organisations should seek commercial, co-financing relationships with industry as a mechanism for ensuring the practical relevance of the research which they perform.

Ten years ago already, the European White Paper on Growth, Competitiveness and Employment underscored the importance of general measures to promote R&D investment by firms, including measures to enhance the effectiveness of research. In particular, it advocated transferring a higher proportion of research spending to the private sector and shifting government intervention from direct support to indirect instruments. More recently, the Barcelona and Lisbon targets have further confirmed the need for a major increase in R&D investment. The Commission’s “3% Action Plan”
 and related expert reports
 have underlined the need for intensified, co-ordinated public-private action.  It may be noted, too, that the previous GATT/WTO restrictions on R&D assistance have lapsed, thus permitting the Commission greater latitude, and that other technologically advanced regions, notably the United States, have much less restrictive rules than Europe governing the provision of R&D aid.

Proposal For A Block Exemption For Public Mission Research

The original intention of the general exemption for public non-profit-making higher-education or research establishments from the provisions of Article 87 of the EU Treaty - and the extension to other research organisations working in the public interest - was evidently to exempt the R&D policy supply-side approach as a whole. That purpose must now be re-instated as a matter of urgency with criteria adapted to reality and robust enough to prevent ambiguous or changing interpretation in the future. This can best be achieved by a block exemption for public mission research.

Public mission research for the purposes of the proposed block exemption is research undertaken in accordance with a public mandate to the benefit of society at large, including research having the purpose of promoting the technological development and economic competitiveness of the economy as a whole or of broad sectors of it, e.g. manufacturing industry, SMEs.

This definition of public mission research specifically does not refer to classes of organisations or to the formal attributes of organisations, which are unhelpful categorisations for the present purpose.

The public or private law character of an organisation does not reliably determine whether it operates in the public interest. Many charities, foundations and non-profit organisations serving a public interest, for example, are constituted under private law. 

The presence or absence of a formal non-profit-making status is not a helpful criterion for determining whether or not an organisation operates commercially. Many formally non-profit organisations operate commercially (and sometimes more profitably than for-profit organisations!). Moreover, many non-profit organisations consistently seek to generate profits, in the sense of operating surpluses, which permit re-investment and the constitution of reserves as protection against future bad times. They are, however, non-profit in that they do not distribute their surpluses outside of the organisation, e.g. to shareholders.

Monolithic, single-mission organisations are an increasing rarity in the world of R&D. Research organisations may combine several missions. Thus many universities combine their traditional basic science activities with commercial contract research for industry, which latter research may or may not be subsidised by government. Similarly, most RTOs combine commercial contract research services targeted at individual companies, and generally paid for wholly by those companies, with public-mission work directed at supporting industry as a whole, or specific sectors of industry, e.g. SMEs, with the latter work paid by government fully or, more generally, in part, the balance coming from the assisted companies.

Public mission research is research undertaken under the terms of a public, i.e. government, mandate. A public mandate will generally take one of two forms.

In most cases it will take the form of a contract or analagous agreement between government and a research organisation whereby the latter provides specified research services in the public interest. Generally, it will receive public funding in exchange. The public funding will not necessarily cover 100% of the costs of the services provided, since the objective may specifically be that beneficiaries should assume part of those costs.

In other cases a public mandate may take the form of some other explicit recognition by government of the public-interest character of the research services offered by a research organisation, whether or not these are publicly funded. This would be the case, for example, of privately funded charities or privately endowed foundations working in the public interest as well as of research services collectively funded by broad economic categories, e.g. the para-fiscal tax arrangements used to finance, for example, some Centres techniques sectoriels in France (such arrangements being functionally equivalent to public subsidy).

It is proposed that the Community Framework for State Aid for R&D shall not apply to the activities undertaken by publicly mandated research organisations within the framework of their public mission(s). The mandating authority will guard against possible horizontal and vertical distortions of competition by requiring the mandated research organisations to ensure that funding given for public mission work is employed exclusively for that purpose and that all enterprises similarly qualified to participate in or benefit from publicly mandated research receive equal treatment.

Implementation Arrangements

The practical arrangements for implementing such a scheme uniformly throughout the EU in such a way as to prevent any significant distortion of competition could centre on a register of public mission research organisations and a common European code of conduct to be observed by public mission research organisations. 

An appropriate public authority in each EU Member State would be charged with maintaining a publicly accessible register of all currently mandated public mission research organisations. 

Organisations admitted to the list would be required to observe a code of conduct including the following principles:

· Public funding received within the framework of a public mandate shall be employed exclusively for the purposes of executing the public mission in respect of which it is given.  

· The costings and prices employed by a mandated public mission research organisation for its public mission activities shall be equivalent to its costings and prices employed for its other activities, i.e. like activities shall be costed and priced on an identical basis.

· Activities undertaken within the framework of a public mission to the benefit of third parties shall be made available on equal terms and conditions to all parties within the target category or categories of the public mission (e.g. all manufacturing firms, SMEs, etc.).

· Products and services offered by a public mission research organisation outside of its public mission(s) but which have benefited from the public mission(s) (e.g. a product or service resulting wholly or partly from a publicly funded strategic research programme) shall be offered at their full economic market price, i.e. shall not contain any element of subsidy from the public mission.







� There is evidence that uncertainty causes some Member States to hold back from launching programmes which might not be compatible with the Commission’s more restrictive interpretation. There are also suggestions that some Member States have preferred not to notify programmes when their conformity with the Framework was in doubt. 


� Investing in Research: An Action Plan for Europe, COM(2003) 226 final/2


� Cf. the several reports under the generic title Raising EU R&D Intensity and, in particular, Improving the Effectiveness of the Mix of Public Support Mechanisms for Private Sector Research and Development, Publications Office, Luxembourg, 2003
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